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1  Definition of fidelity discounts 
 
Explanatory comments from the questionnaire – The question refers to fidelity discounts. 
“Fidelity”  identifies a sub category of discounts, intended to provide either implicit or explicit 
compensation for loyalty (you buy only from me). In theory, “ fidelity”  discounts should be 
distinguishable from “quantity”  discounts, the other sub category of  discounts, where a seller  
provides compensation for large purchases. In practice, the distinction between “ fidelity”  and 
“quantity”  discounts is much less clear, largely indirect and based on the “objective”  
justification of the provided discounts. If discounts are objectively justified (strictly cost 
based) then discount enhances fidelity only indirectly, since the discount passes down to 
customers the cost reductions originating from the purchase. In such cases discounts are 
unlikely to be considered fidelity discounts (see also point 2) 
 
1.1 Are you aware of any decision/judgement in your jurisdiction providing a definition of 

“ fidelity”  discounts as opposed to other types of discounts? Please describe  
 

Preliminary remarks – Under Belgian law, Article 3(c) of the Belgian Act on the Protection 

of Economic Competition (hereafter, “LPCE”) is the relevant provision under which fidelity 

rebates/discounts systems can be found unlawful.1 In a language strictly identical to Article 82 

of the EC Treaty, which is the relevant EC competition law provision for the analysis of 

fidelity rebates, Article 3 LPCE forbids dominant firms from (i) “ limiting production, markets 

or technical development to the prejudice of consumers” ; and (ii) “applying dissimilar 

conditions to equivalent transactions with other trading parties, thereby placing them at a 

competitive disadvantage”  in the relevant Belgian market or in a substantial part of it.  

 

No straightforward definition of “ fidelity”  rebates under Belgian law – Neither the wording 

of Article 3 LPCE, nor any decision (or jugdment) provide a clear-cut definition of “ fidelity”  

discounts. Whilst various decisions and judgments rendered under Belgian competition law 
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2006), consolidant les lois du 10 juin 2006 instituant un Conseil de la concurrence et du 10 juin 2006 sur la 
protection de la concurrence économique (M.B. 28 juin 2006). 
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involve an analysis of rebate schemes, none of them clearly distinguishes “ fidelity”  rebates 

from other forms of rebates.  

 

Implicit definition of “ fidelity”  rebates in case-law – The judgment of the Brussels 

Commercial Court’  in Base and Mobistar v. Belgacom Mobile,2 implicitly provides a 

definition of fidelity rebates. The facts of this case are as follows. In 2007, Mobistar and Base, 

the two new entrants on the mobile communications market in Belgium, initiated proceedings 

against Proximus for alleged infringements to article 82 EC and article 3 LPCE. In particular, 

Mobistar alleged that Proximus had engaged into a series of “unlawful exclusionary pricing 

pratices which had the effect of fidelizing its customers” . The crux of the matter lied in the so-

called on-net/off-net tarrifs granted by Proximus to its customers. Proximus’  price for calls 

coming from or adressed to its own network (“on-net” ) was lower than the price charged for 

calls coming from or adressed to its rivals’  networks (“off-net” ). According to the plaintiffs, 

Proximus’  low price for on-net calls was a form of discount from its other – higher – prices 

for off-net calls. The rebate unlawfully enhanced the loyalty of actual and potential 

customers,3 by inducing them to buy exclusively – or mainly – from Proximus. 

 

The Court confirmed that Proximus enjoyed a dominant position (with a market share of 

approximately 50%),4 but dismissed the plaintiffs’  allegations of abusive fidelity rebates on 

two grounds. The Court first held that Proximus’ tariffs for “on-net”  calls did not qualify as 

“ rebates”  in the meaning of economic theory (as well as of the case-law on abusive rebates). 

On-net tariffs were standard prices, offered to all consumers willing to subscribe to a 

particular service. Given that Proximus’  on-net tariffs did not vary, they could not be labelled 

rebates. In so doing, the Court acknowledged that the qualification of “ rebate”  implied on the 

one hand, the existence of a standard price and, on the other hand, a deviation from the 

standard price for certain transactions.  

 

Second, and more importantly, the Court indicated that Proximus’  prices could not be 

analyzed as “ fidelity”  rebates. According to the Court, on-net tariffs did not constitute “ the 

reward, in the form of a deduction from the invoice, for a customer’s fidelity with respect to a 

                                                 
2 See Tribunal de Commerce de Bruxelles, 29 mai 2007, Base et Mobistar contre Belgacom Mobile. 
3 Idem. at  p.17 
4 Id. at pp.27-42. 
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supplier which is already an unavoidable trading partner for at least part of the customer’s 

demand”.  

 

The language employed by the Court enshrines – albeit indirectly – a definition of “ fidelity”  

rebates. Put simply, a fidelity rebate is a price deduction granted by a dominant supplier as a 

gratification for its customers’  loyalty. Furthermore, it ought to be noted that, according to the 

Court, rebates granted conditional on the quantities purchased (so-called “quantity”  rebates), 

can also be deemed “ fidelity”  rebates. Yet, the Court observed that Belgacom had not granted 

any rebates conditional on the volume of calls placed by its customers. It thus dismissed the 

plaintiffs’  allegations. 

 

Conclusion – The definition of rebates which surfaces from the Base and Mobistar v. 

Belgacom Mobile ruling is in line with the approach followed by the EC institutions. In the 

judgments handed down in the British Airways case, the EC Courts abandoned the distinction 

between “quantity”  rebates and loyalty (or “ fidelity” ) rebates.5 The Court of First Instance 

(“CFI” ) and the European Court of Justice (“ECJ”) clarified that all rebates having loyalty-

inducing effects fell within the purview of Article 82 EC, irrespective of their formal 

qualification. 

 

Moreover, the Base and Mobistar v. Belgacom Mobile judgment is entirely consistent with the 

definition contained in the Discussion Paper on Article 82 EC, where the European 

Commission (“ the Commission”) focuses on so-called “conditional rebates” , i.e. rebates 

granted to customers to reward a certain (purchasing) behaviour of these customers.6 These 

rebates “may depend on a number of aspects of the customer’s behaviour, such as the amount 

purchased in a preceding period from the same supplier or the percentage of total 

requirements purchased in a preceding period from the same supplier” .7 

 

 

                                                 
5 See Case T-219/99, British Airways plc v Commission, [2003] ECR II-5917, and Case C-95/04 P, British 
Airways plc v Commission, [2007] ECR I-2331. 
6 See DG Competition discussion paper on the application of Article 82 of the Treaty to exclusionary abuses, 
Brussels, January 2005 at §137. 
7 Idem. 
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2)  Cost justification 
 
Explanatory comments from the questionnaire – The problem is that a cost justification is 
presumed whenever discounts are directly proportional to quantities purchased in a given 
period (usually a year). This is not always appropriate. A cost justification may exist if a 
single order is placed at the beginning of the production period, while deliveries are 
distributed in the course of the year (reduction of demand uncertainty). A cost justification 
may also exist if delivery of all quantities purchased occurs in a single instalment (reduction 
of transportation costs). On the other hand, if the quantity that triggers a discount is achieved 
by unplanned purchases made in the course of a year, a cost justification is much more 
difficult to identify.  
 
2.1 Are you aware of any decision/judgement in your jurisdiction discussing evidence of 

the cost justification underlying  a discounting policy? Please describe  
 

Status of cost-justifications for discounts under Belgian competition law – Albeit scarce, the 

case-law of the Belgian courts in relation to discounts indicates that cost-related efficiencies 

shall be taken into account when applying Article 3 LPCE.8 In the Hermans and Daniels v. 

Maloir Victor N.V and Maloir judgment,9 the Court of Appeal of Antwerp endorsed the view 

that discounts granted in return for higher quantities were entirely legitimate.10 The facts of 

this case are complex, and deserve a short clarification: Ms. Hermans, a bar tenant, had 

entered into a 5 years exclusive purchasing agreement with NV Interbrew, a large brewery. 

Pursuant to the contract, Ms. Hermans had agreed to source beer from a supplier nominated 

by NV Interbrew, Mr. Maloir.  

 

When Ms. Hermans started to purchase beer from a third-party, Mr Maloir obtained from the 

Commercial Court of Tongre the termination of the contract. The judgment also held Ms. 

Hermans liable for damages. On appeal of that judgement, Ms. Hermans invoked the benefit 

of EC and Belgian competition law. She claimed that the exclusive purchasing agreement was 

in breach of Article 81 EC. Accordingly the contract was nul and void since its inception, so 

that she could not be found liable for unfair termination of the agreement.  

 

To demonstrate that the agreement was incompatible under Article 81 EC and its Belgian 

equivalent, Ms. Hermans sought to argue that the conditions for the benefit of the relevant 

                                                 
8 The SCRL SABAM/SA P&M case, which is discussed below under question 3 confirms our findings. Yet, in 
that case, the Brussels Court of Appeal refused to consider that the rebates scheme at hand produced cost-related 
efficiencies. See infra under question 3. 
9 See Cour d’appel d’Anvers, 11 février 2002, Hermans et Daniels contre Maloir Victor N.V. and Maloir, Aff. n° 
2000/AR/352. 
10 This case could also be discussed under question 1 and question 3 (re. price discrimination). 
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Article 81(3) EC block exemption were not met. Under Article 14(2) of Regulation 1983/84, 

the benefit of the block exemption may indeed be withdrawn where a supplier engages into 

price discrimination, i.e. when it “applies less favourable prices or conditions of sale to 

resellers bound by an exclusive purchasing obligation as compared with other resellers at the 

same level of distribution” .11 According to the plaintiffs, the fact that Mr. Maloir had granted 

discounts to certain retailers and not to Ms. Hermans, was a blatant discrimination which 

placed the latter at a competitive disadvantage.12 

 

The Court held that the discounts granted by Mr. Maloir to its largest customers were not 

constitutive of an unlawful discrimination under EC and Belgian competition law. 

Importantly, the Court considered that “on the contrary, quantity discounts shall be allowed, 

where based on objective criteria. This is the case of discounts granted only in relation to 

volumes sourced by purchasers” .13 Eventually, the Court dismissed most of Ms. Hermans’ 

allegations. 

 

Implicit in the Court’s sympathy to Mr. Maloir’s volume-based discounts is the fact that the 

sale of increased quantities generates economies of scales (a reduction of its average total cost 

of production).14 Yet, it is of note that the Court only conducted a perfunctory analysis of the 

efficiencies arising from the disputed discounts. In particular, it did not seek to assess whether 

the beer supply sector was a market where scale effects were relevant. Moreover, the Court 

did not ascertain whether the size of the discounts granted by Mr. Maloir reflected the 

economies of scale achieved through the sale of increased quantities. 

 

Other forms of cost justifications? – The Hermans and Daniels v. Maloir Victor N.V and 

Maloir ruling also suggests that cost justifications other than economies of scale may insulate 

discount practices from antitrust scrutiny. In a broad statement, the Court noted that the 

ultimate reason for holding quantity discounts lawful, is that they constitute advantages based 

                                                 
11 See Commission Regulation n° 1984/83/EEC of 22 June 1983 on the application of Article 85 (3) of the 
Treaty to categories of exclusive purchasing agreements, OJ L 173 of 30 June 1983, pp. 5-11. 
12 See GILLIS D., The Antwerp Court of Appeal ruled that quantity based price discrimination by beer supplier 
is not violating Reg. n° 1984/83/EC on exclusive purchasing agreements and Art. 81.3 EC (Hermans and 
Daniel/Maloir), e-competition, Vol. III, n°1222, p.1.  
13 See Cour d’appel d’Anvers, 11 février 2002, Hermans et Daniels contre Maloir Victor N.V. and Maloir, Aff. 
n° 2000/AR/352 at §12. 
14 Economies of scale are the cost advantages that a firm obtains due to expansion. Economies of scale can be 
enjoyed by any size firm expanding its scale of operation. This result happens because it reduces the long run 
average costs of production by decreasing the short-run average total cost. 
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on “objective, observable and commercial criteria” .15 In our opinion, other forms of cost-

justifications, such as e.g. economies in transaction costs, could also fulfil these three 

criterions. 

 

 

3)  Price discrimination 
 
Explanatory comments from the questionnaire – “Fidelity”  discounts are meant to compensate 
exclusive purchasing patterns. Therefore “ fidelity”  discounts are inherently discriminatory. A 
purchase of 100 units may trigger a discount if the supplier covers all the needs of the acquirer 
for that particular product, otherwise the acquirer may not receive any discount (and pay a 
higher price than its competitors). This implies that acquirers of the same quantities may face 
different prices.  
 
3.1 In your jurisdiction may price discrimination by a dominant firm violate antitrust law? 

If so, how is this discrimination defined? In particular, is this discrimination 
prohibited per se or only inasmuch as it actually distorts competition in the market? 
Please describe 

 

Prohibition of price discrimination under Belgian competition law? – In much the same 

vein as Article 82(c), Article 3(c) LPCE sets out a general ban on discriminatory practices of 

dominant companies, which encompasses price discrimination strategies. As explained 

previously under question 1.1, Article 3(c) LPCE seeks to ensure that dominant firms do not 

apply dissimilar conditions to equivalent transactions when dealing with other trading parties, 

thereby placing the latter at a competitive disadvantage.16  

 

Definition of price discrimination under Belgian competition law – The wording of Article 

3(c) encapsulates the constituent elements of unlawful price discrimination under Belgian 

competition law. First, to trigger the applicability of Article 3(c), the dominant firm shall 

apply dissimilar prices to “equivalent transactions” . The determination of the equivalence of 

two transactions is not an easy matter. Indeed, dominant firms often raise myriads of 

arguments to demonstrate that their transactions are different, and that it is objectively 

justified to charge distinct prices.  

 

                                                 
15 See Cour d’appel d’Anvers, 11 février 2002, Hermans et Daniels contre Maloir Victor N.V. and Maloir, Aff. 
n° 2000/AR/352 at §12. 
16 See Article 3(c) of the Loi sur la protection de la concurrence économique coordonnée le 15 septembre 2006 
(M.B. 29 septembre 2006), consolidant les lois du 10 juin 2006 instituant un Conseil de la concurrence et du 10 
juin 2006 sur la protection de la concurrence économique (M.B. 28 juin 2006). 
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This issue was at the heart of the judgement of the Court of Appeal of Brussels in the SCRL 

SABAM v. SA P&M case.17 In Belgium, concert organizers must obtain a license from 

SABAM – the Belgian collecting society of authors, composers and publishers – to carry out 

their economic activity. The price charged by SABAM for the license differed in relation to 

the size of the concert organizers. “Large organizers”  benefited from a license price 50% 

lower than smaller organizers. According to SABAM, transactions with large organizers 

presented a lower payment-default risk than transactions with smaller concert organizers.  

 

In the context of a dispute between SABAM and P&M, a concert organizer,18 the Court of 

Appeal of Brussels was asked to determine whether SABAM’s dual pricing scheme restricted 

competition and, as a result, infringed Article 3(c) of the LPCE.19 Following a careful 

assessment, the Court ruled that none of the criteria retained by SABAM to differentiate 

between “ large organizers”   and small organizers (i.e. amount of royalties paid for copyrights, 

past involvement in lawsuits, number of events organized, 3 years presence on the market, 

etc.) – allowed to distinguish customers with a low payment-default risk from customers with 

a high payment-default risk.20 On the contrary, transactions that were inherently equivalent 

were priced differently, as a result of SABAM’s pricing criteria.21 

 

Second, the wording of Article 3(c) LPCE requires that the discriminated customers of the 

dominant firm should be placed at “a competitive disadvantage” . This condition indicates that 

Article 3(c) primarily seeks to protect the customers of the dominant player and not its 

competitors. Antitrust scholars often draw a distinction between the “primary line injury” , 

which is occasioned by the dominant firm to its competitors when applying different prices to 

its own customers, and the “secondary line injury” , which is imposed on one (or several) 

customers of the dominant firm as against one (or several) other customers.22 The wording of 

Article 3(c) LPCE suggests that Belgian competition law is only concerned with “secondary 

                                                 
17 See AR 2004/MR/7, Cour d’appel de Bruxelles, 9ème chambre bis, 3 novembre 2005, SABAM contre 
Productions & Marketing.  
18 In 2000 and 2001, P&M refused to pay SABAM and brought charges of abuse of dominance before the 
Brussels Court of first instance. It argued that SABAM had engaged into unlawful price discrimination, by 
refusing to extend to P&M the rebates usually granted to big organizer (“grand organisateur” ). SABAM, had 
allegedly implemented discriminatory pricing practices against P&M.  
19 See AR 2004/MR/7, Cour d’appel de Bruxelles, 9ème chambre bis, 3 novembre 2005, SABAM contre 
Productions & Marketing at §11. It should be noted that the Commission submitted observations to assist the 
Court in the assessment of SABAM’s pricing scheme. 
20 Idem. at §12. 
21 The Court noted that albeit as (or more) creditworthy than a large incumbent, a new entrant would have to pay 
a higher price for the license. 
22 See e.g. JONES A. and SUFRIN B., EC Competition Law, 2nd Ed., Oxford University Press, 2004 at 411.  
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line injury”  price discriminations. Furthermore, the requirement of a “competitive 

disadvantage”  makes the finding of a discriminatory abuse conditional on the identification of 

a downstream market, where the customers of the dominant firm compete with each other. 

 

In spite of the unambiguous wording of Article 3(c) LPCE, the case-law of the Belgian courts 

has discarded the requirement of a “competitive disadvantage”  for the purposes of 

establishing an abuse of a dominant position. In the SCRL SABAM v. SA P&M case, the Court 

only noted in passing that the discrimination had placed some of SABAM’s trading partners 

at a competitive disadvantage.23 A similar approach was followed by the Competition Council 

(“ the Council” ) in the Banksys decision.24 The Council took concern of the discriminatory 

pricing practices of Banksys, the dominant operator on the market for the provision of 

electronic payment services to distribution outlets. The Council merely pointed out that 

Banksys had granted rebates to leased lines customers (i.e. large retail outlets), “at the 

expense”  of dial-up users (i.e. small retail outlets).25 Finally, in the Distri-One S.A. v. Coca-

Cola Enterprises Belgium S.P.R.L, the Council applied a different standard. The Council 

endorsed the complainant’s view that Coca-Cola’s discriminatory rebates “disturbed normal 

conditions of sales and competition structure and compartmentalized the Belgian market” .26 

Nowhere the Council’s decision brings evidence of a “competitive disadvantage” .  

 

In sum, the evidence of a “competitive disadvantage”  in a downstream market has become an 

otiose requirement. Thus, it can be safely assumed that Article 3(c) LPCE does not only apply 

to secondary-line injury price discriminations, but also encompasses primary-line injury price 

discriminations.   

 

Standard for the assessment of price discrimination practices under Belgian competition 

law – The Belgian courts and the Council do not apply a per se standard to the assessment of 

                                                 
23 The Court vaguely observed that the system had the effect of favouring incumbent partners over new entrants 
on the Belgian market. See AR 2004/MR/7, Cour d’appel de Bruxelles, 9ème chambre bis, 3 novembre 2005, 
SABAM contre Productions & Marketing at §13. 
24 See Décision n° 2006-I/O-12 du 31 août 2006, Conseil de la concurrence, CONC-I/O-00/0049: Banksys S.A; 
CONC-P/K-02/0043: FNUCM contre Banksys S.A; CONC-P/K-02/0051: Unizo contre Banksys S.A. 
25 It ought to be noted, though, that the Council’ s decision is a “commitments”  decision, which does not set out 
in detail the reasoning and evidence adduced by the Competition Council. To answer the concerns of the 
Council, Banksys committed to abandon its discriminatory practices and apply the same prices and commercial 
conditions regardless of the number of payment operations made by clients, and with greater transparency. 
26 For a good discussion of the antitrust implications of compartmentalization, see FAELLA G., “The Antitrust 
Assessment of Loyalty Discounts and Rebates: Towards a Structured Rule of Reason” , Third Annual 
Conference, Side-Isle, November 9-10, 2007, pp.13-14. 
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price discrimination practices. The per se approach – which focuses on the analyzis of the 

formal features of a commercial practice, rather than on its harmful economic effects –27 was 

explicitly ruled out by the Court of Appeal of Brussels in the SCRL SABAM v. SA P&M case. 

The Court declared that the validity of SABAM’s dual pricing scheme hinged primarily on 

the actual and potential anticompetitive effects of that practice on the market.28 Unfortunately, 

however, the Court’s ruling and the Council’s decisions in Banksys and Distri-One S.A. v. 

Coca-Cola Enterprises Belgium S.P.R.L only provide scant guidance on the tests applicable to 

demonstrate the existence of an anticompetitive effect (see above, our observations re. the 

“competitive disadvantage”  requirement). 

 

On the contrary, the case-law lends support to the view that an effects-based approach prevails 

under Belgian competition law. The effects-based approach implies that only those 

discriminations which produce net welfare-reducing effects on the market will be deemed 

unlawful. Importantly, under the effects-based approach, both the anti and pro-competitive 

effects of discriminations should be taken into account, and balanced altogether.29  

 

In the SCRL SABAM v. SA P&M case, the Court observed that price discrimination which are 

“based on the purchased volumes and reflec[t] the increment in quantities as well as the 

economies of scale hitherto achieved”  shall be deemed lawful.30 Even more remarkably, the 

Belgian Competition Commission (an organ entrusted with advisory duties in the field of 

competition law) had already supported an effects-based approach to price discrimination in 

2003. Commenting on the EC modernization package, the Competition Commission 

underlined the pro-competitive effects of price discrimination practices:  

 
« La Commission de la concurrence croit nécessaire de souligner que selon de nombreux 
économistes, la possibilité pour une entreprise de pratiquer une discrimination par les prix 
aboutit à une augmentation des ventes et, dès lors, à un accroissement de l©efficacité 
globale.».31 

 

                                                 
27 See OECD, Glossary of Industrial Organisation Economics and Competition Law, §180,p. 78. 
28 See AR 2004/MR/7, Cour d’appel de Bruxelles, 9ème chambre bis, 3 novembre 2005, SABAM contre 
Productions & Marketing at §11. 
29 OECD, Glossary of Industrial Organisation Economics and Competition Law, §180,p. 78. 
30 See AR 2004/MR/7, Cour d’appel de Bruxelles, 9ème chambre bis, 3 novembre 2005, SABAM contre 
Productions & Marketing at §14 (Authors’  translation). The Court relied on the judgments of the EC Courts in 
CFI, 30 September 2003, Michelin v. Commission, Case T-203/01, [2003] ECR II-4071 and ECJ, 29 March 
2001, Portugal v. Commission, Case C-163/99, [2001] ECR I-2613. 
31 See Commission de la concurrence/Commissie voor de mededinging, Avis sur les projets de communication 
du « paquet modernisation » de la Commission européenne, Brussels 16 December 2003. 
http://www.ccecrb.fgov.be/txt/fr/doc03-1069.pdf at p.13. 
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In principle, therefore, price discrimination practices shall be assessed under an effects-based 

approach, congruent with the standard applied under Article 82 EC. In practice, however, the 

Belgian courts only pay lip service to the complex economic assessments required under the 

effects-based approach.32 In that respect, the case-law often focuses on the formal 

anticompetitive features of dominant firms’  pricing schemes. In the SCRL SABAM/SA P&M 

case, for instance, the Court’s objections to SABAM’s  dual pricing scheme lied primarily (i) 

in the lack of transparency of SABAM’s rebates; and (ii) in the considerable discretion 

enjoyed by SABAM when deciding to offer financial deductions.33 Conversely, the concrete 

pro-competitive features of discrimination practices still play a marginal role in the decision-

making process. In the Banksys case, which concerned a sector where fixed costs are 

notoriously important, the economies of scales achieved by the dominant player with large 

customers were not taken into consideration.  

 

 

3.2 Are there rules in your jurisdiction that prohibit price discrimination irrespective of 
the market power of the firm involved? Can you briefly describe these rules and 
discuss how they are interpreted?  

 

We are not aware of any legislation (or regulation) that forbids firms from price 

discriminating irrespective of the degree of market power they enjoy.34 Belgian law is thus in 

line with modern economic thinking. Indeed, most economists consider that a firm must have 

some market power (i.e., the ability to set supra-competitive prices) to be able to price 

discriminate.35 Otherwise, it cannot succeed in charging any consumer above the competitive 

price.  

 

Yet, the decisional practice of the Council and the case-law of the Belgian courts offer several 

illustrations of sector-specific provisions which occasionally proscribe firms from price 

discriminating, irrespective of their market power: 

                                                 
32 As explained previously, the requirement of a “competitive disadvantage”  has apparently been ruled out. 
33 Similar concerns were apparently at the heart of the Distri-One S.A. v. Coca-Cola Enterprises Belgium S.P.R.L 
decision, where the bulk of the commitments proposed by Coca-Cola sought to increase the transparency of its 
pricing practices and limit the discretion enjoyed by the dominant firm when deciding to grant rebates to its 
customers. However, a word of caution is necessary here. The procedure was closed following the submission of 
commitments by Coca-Cola. It did not give rise to the adoption of a formal infringement decision disclosing the 
content of the Council’s competitive analyzis. It is therefore impossible to assess whether the Council conducted 
– or not – a thorough assessment of the anticompetitive effects of Coca-Cola’s pricing practices.  
34 See Tribunal de Commerce de Bruxelles, 29 mai 2007, Base et Mobistar contre Belgacom Mobile at pp.9-10. 
35 See POSNER R., Antitrust Law, Second Edition, University of Chicago Press, Chicago and London, 2001 at 
79-80. 
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�  In 2007, the Council held unlawful a number of provisions of the Pharmacists’  Code 
of deontology, which prohibited the granting of rebates to consumers;36  

�  In 2002, the Court of Appeal of Liege upheld a ban on rebates imposed by the city of 
Namur to cab drivers/companies.37  

 

 

4) Exclusionary nature of “ fidelity discounts”  
 
Explanatory comments from the questionnaire – Discounts can be exclusionary when they do 
not allow competitors to profitably compete with the discounting dominant firm. However 
there are a number of problems associated with this exclusion. The first one relates to the 
burden of proof. Is indirect evidence (e.g. the fact that competitors market shares were not 
affected) sufficient to rule out any exclusionary effect?  
 
4.1 In your jurisdiction is indirect evidence that market shares of competitors (and 

especially market shares of complainants) were not affected by  the discounting policy 
sufficient to rule out its allegedly exclusionary effect? Please describe 

  

Explanatory comments from the questionnaire – In order to assess whether a fidelity discounts 
strategy is actually exclusionary, competition authorities may need to assess whether the 
practice is replicable by competitors. Replicability depends on whether matching the pricing 
strategy of the dominant firm would lead competitors to price below some measure of costs. 
Therefore, it is necessary to assess whether, as a result of discounts, prices fall below some 
measure of costs (average variable, average total, incremental or marginal). Furthermore, as 
for predatory prices, the assessment could be made over the cost of the dominant firm, or, 
alternatively, over the relevant costs of competitors. 
 

Scarcity of the case-law on the relevant principles for assessing exclusionary effects – As 

explained above, the principles applicable to the assessment of the exclusionary effects of 

discount practices are still unclear. The Base and Mobistar v. Belgacom Mobile judgment 

nonetheless provides indirect guidance on that question. In the context of its examination of 

Proximus’  dominant position, the Court observed that the defendant’s market share had 

declined during the reference period,38 whilst those of Base and Mobistar had increased. 

However, this did not prevent the Court from turning to the discussion of the various 

allegations of abuse.39 In our opinion, the Court’s line of reasoning is satisfactory.40 Evidence 

                                                 
36 See Décision n° 2007-I/O-27 du 26 octobre 2007, Conseil de la concurrence - Affaire CONC-I/O-98/0004: 
E.S./Ordre des pharmaciens - Affaire CONC-I/O-98/0024: L.P.D./Ordre des pharmaciens - Affaire CONC-I/O-
98/0032: Groupe Multipharma/Ordre des pharmaciens. 
37 See Cour d’appel de Liège, 10 septembre 2002, 1999/RG/12, F-20020910-2. In this case, SPRL T.C., a taxi 
company, had offered discounts ranging from 10% to 30% of the standard prcie. The city of Namur only allowed 
discounts not higher to 5%. 
38 See Tribunal de Commerce de Bruxelles, 29 mai 2007, Base et Mobistar contre Belgacom Mobile at 3.d). 
39 The Court  dismissed them on other grounds. 
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that the competitors’  market shares have increased is not incompatible with a finding of 

exclusionary effects and, as such, shall never trigger antitrust immunity. For instance, the 

dominant firm’s conduct may well have dissuaded the entry of potential competitors into the 

market. It may also have simply constrained – but not defeated – the growth of its rivals’  

market shares.41 

 

 

4.2 In your jurisdiction is the exclusionary nature of discounts proved through a 
comparison of costs and revenues? If not, how else is such exclusion assessed? 

 

See answer to question 4.3. 

 

 

4.3 Should your jurisdiction perform a comparison of costs and revenues, what is the 
definition of costs that is used, average variable, average total, incremental or 
marginal? Please describe 

 

None of the decisions under review reached a finding of exclusionary rebates on the basis of a 

cost-revenue analyzis. A number of general principles can however be extrapolated from the 

Base and Mobistar v. Belgacom mobile ruling.42 As explained previously, the plaintiffs 

claimed that Proximus’  “on-net”  prices were both loyalty-inducing and predatory.43 Whilst 

the Court examined the two allegations separately, it made clear that the relevant benchmark 

for the assessment of predatory prices was the costs incurred by the dominant firm.44 

Furthermore, the Court recalled that the predatory pricing test under Belgian law was identical 

to the EC competition law standard: prices below average variable costs are always 

considered abusive; prices below average total costs but above average variable costs are only 

deemed abusive if an intention to eliminate can be shown.45  

                                                                                                                                                         
40 During the reference period the mobile phone sector knew an expansively growth. So the dominance did not 
have to be evaluated by an increasing or decreasing of market shares but by the biggest growth of revenues or 
customers yielded.  
41 See, for a similar analyzis, CFI, 30 September 2003, Michelin v. Commission, Case T-203/01, [2003] ECR II-
4071 at §§245-246; TPICE, Compagnie Maritime Belge, Case T-24/93, T-25/93, T-26/93 and T-28-93, [1996] 
ECR I-1201 at §149. 
42 See Tribunal de Commerce de Bruxelles, 29 mai 2007, Base et Mobistar contre Belgacom Mobile at p.56. 
43 According to the plaintiffs, Proximus generation and termination costs were not covered by the prices charged 
to customers. 
44 See Tribunal de Commerce de Bruxelles, 29 mai 2007, Base et Mobistar contre Belgacom Mobile at p.49. See 
also Cour d©appel de Bruxelles, E.B v. B.C.C. chambres civiles, 29 septembre 2006, 9E CH, 2006 AR 2592. 
45 Idem. See also, Cour d’appel de Bruxelles, 29 septembre 2006, E. B v B. C. C., Affaire n° 2006 AR 2592, n° 
JB069T4. In the case where prices are below average variable costs, there is no conceivable economic purpose 
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Ex abundante cautela, there are good reasons to believe that similar benchmarks shall apply 

to rebates (should the Belgian courts and the Council scrutinize discount practices on the basis 

of cost-revenue analyzis). The Discussion Paper on Article 82 EC, which is expressly quoted 

as a source of authority for the assessment of rebates in the Base and Mobistar v. Belgacom 

mobile judgment, indeed follows a cost-revenue analyzis with respect to unconditional and 

conditional rebates on incremental purchases. 

 

 

4.4 Furthermore in your jurisdiction are the relevant costs over which the comparison is 
undertaken the costs of the dominant firm or the cost of the excluded competitor? In 
any case are there instances where an above costs abuse was identified in your 
jurisdiction? Please describe  

 
Explanatory comments from the questionnaire – The outcome of the replicability assessment 
depends also on the definition of the sales of the dominant firm which are benchmarked 
against the relevant measure of costs (total yearly output or some other range). For example, if 
firms compete for the total demand of a given customer, rivalry occurs at the beginning of the 
reference period and discounts cannot be predatory in so far as they lead to total revenues 
above costs. However, if there are asymmetries among firms, in the sense that only the 
dominant firm can supply total demand by individual customers and its competitors either do 
not have the capacity to do so, do not have enough reputation so as to satisfy all potential 
customers, or supply only a limited part of the portfolio of products of the dominant firm, then 
the relevant measure of sales has to be identified.  
 
 
Analogy with margin squeeze cases? – In the Tele2 v. Belgacom case, the President of the 

Council held that two cost benchmarks could be applied to assess the potential exclusionary 

effects of a margin squeeze abuse: the “as efficient competitor” , which centres around the 

dominant operators”  costs or the “ reasonably efficient competitor”  test, which relies on the 

costs of an alternative service provider, who is deemed reasonably efficient.46 Mutatis 

mutandis, these two benchmarks could well apply to the assessment of discount practices. 

Yet, a few words of caution are necessary. First, the President’s pronouncements found 

authority into the “Notice on the application of the competition rules to access agreements in 

the telecommunications sector”  which sets out a number of principles specific to the 

                                                                                                                                                         
other than the elimination of a competitor, since each item produced and sold involves a loss for a firm.  See 
ECJ, AKZO Chemie BV v. Commission, 3 July 1991, C-62/86, ECR [1991] I-3359; CFI, France Télécom contre 
Commission, 30 janvier 2007, ECR [2007] II-107.  
46 See Conseil de la concurrence, décision n°2006-V/M-13 du 1 septembre 2006, MEDE-V/M-05/0043, Tele2 
NV/NV Belgacom NV. 
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electronic communications sector.47 Second, the President did not conclusively decide over 

which benchmark should be applied. Rather, the President – rightly – stressed that the two 

costs benchmarks could lead to different outcomes. Finally, it ought to be noted that 

replicability assessments based on competitors’  costs may occasionally assist the entry of less 

efficient rivals into the market. In our opinion, therefore, rivals’  costs should only be taken 

into account where the competitor is as efficient as the dominant firm.  

 
Above-cost pricing abuses – We are not aware of any case sanctioning dominant firms for 

above-costs pricing practices. 

 
For the remainder, see answer to question 4.3. 

 
 
4.5 In your jurisdiction what is the relevant output over which the exclusionary effect of 

discounts is calculated and, in the case of bundled discounts, which is the relevant 
revenue over which the exclusionary effect of discounts is calculated ? Please describe 

 

Neither the case-law of the Belgian courts nor the decisional practice of the Council provide 

guidance as to the relevant measure of output that must be foreclosed to find a rebates scheme 

abusive.48  

 

 
 
5) Justifications  for exclusionary discounting policy 
 

Explanatory comments from the questionnaire – Appropriate consideration might be given to 
the fact that in a pluralistic market structure (where the number of competitors is greater than 
two), expansion or new entry is limited by rivalry from all market participants, not just from 
the dominant firm. In this respect, the record of entry in the industry and the relative 
movements of market share from year to year should be given proper consideration, in the 
sense that if there is profitable and extensive entry in the industry in the course of the years 
practice was in place, the practice itself may not be as exclusionary as expected. 
 
5.1 Once a discounting policy is proved to be exclusionary, are there instances where the 

competition authority accepts justifications by the dominant firm as for the legality of 
the discounting strategy and if so which justifications have a greater probability of 

                                                 
47 See Notice on the application of the competition rules to access agreements in the telecommunications sector – 
framework, relevant markets and principles of 22 August 1998, OJ C 265/2, 22 August 1998, pp. 2-28 at §§117-
118. 
48 See AR 2004/MR/7, Cour d’appel de Bruxelles, 9ème chambre bis, 3 novembre 2005, SABAM contre 
Productions & Marketing. 
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being accepted? Are these justifications relevant for the identification of the abuse, for 
assessing the level of a possible sanction or for both? Please describe. 

 

In general, the Belgian courts and the Council generally do not enter into a thorough 

examination of the exclusionary effects of discount practices. It is thus unclear whether 

dominant firms can subsequently – once their discounts’  anticompetitive effects are 

established – invoke justifications to escape a finding of abuse. Nevertheless, as explained 

above under question 2.1, justifications based on “objective, observable and commercial 

criteria”  can be taken into account within the competitive assessment of a rebates practice. 

In particular, the case-law suggests (e.g., in the SCRL SABAM v. SA P&M case) that 

quantitative discounts justified by economies of scale should be deemed lawful under 

Article 3(c) LPCE.49 

 

6) General / Additional comments 
 
 
6.1 Does the topic raise any special or additional issue in your jurisdiction, apart from the 

matters already covered in your answers to the questionnaire?  
 
Most of the pricing abuses referred to in the present questionnaire (discounts, rebates and 

discriminations) also fall within the purview of other legal instruments and, in particular, of 

the law governing unfair trading practices (such as, for instance, the provision which forbids 

firms to sale products at a loss).50 In practice, plaintiffs may prefer to rely on these 

instruments, rather than on the competition rules. Indeed, the proof of an infringement does 

not necessitate a great deal of economic analysis. 

 
 
6.2 Any concluding remarks?   
 

With only 5 cases dealing with discounts in general (including discriminatory discounts), no 

decision reaching a finding of abuse and two abbreviated “commitments”  decisions, the 

principles applicable to the assessment of fidelity discounts under Belgian law remains 

obscure. The dearth of cases relating to rebates leaves unanswered most of the thorny issues 

raised in the questions above.  

 

                                                 
49 See supra at question 2.1. 
50 See Article 40 of Loi du 14 juillet 1991 sur les pratiques du commerce et sur l©information et la protection du 
consommateur, Moniteur belge du 29 août 1991. 
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This being said, a number of general lessons can be drawn from the case-law: 

�  Most of the dominant firms’  discount policies have so far been analyzed through the 
lenses of the prohibition of abusive price discrimination; 

�  Article 3(c) LPCE encompasses both primary-line injury and secondary-line injury 
price discrimination; 

�  Discount policies should be assessed under an effects-based approach. The 
anticompetitive effects of a discount policy should be balanced with its pro-
competitive effects; 

�  Discount practices based on “objective, observable, commercial”  criteria will 
generally be deemed lawful. Quantitative rebates that reflect economies of scale are 
legitimate commercial practices; 

�  The principles defined at the European level are a primary source of influence for the 
Belgian courts and the Council. 
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